Navigating BEPS: The implications
and actions for your business
If applied consistently, the Organisation for Economic Co-operation and Development’s
(OECD’s) Base Erosion and Profit Shifting (BEPS) Action Plan would give multinational
businesses clarity as to how much tax should be paid in the countries in which they operate.
But with the timing and the level of implementation set to vary from country to country, the
recommendations set out by the OECD could actually create even more uncertainty in the
short term. With increasing compliance obligations and risks expected as a result of the Action
Plan, tax is set to become more integral to the decision making process of many businesses.
So how can your organisation steer through the upheaval ahead?
Uncertainty can be bad for business, with tax
possibly being one of the most uncertain areas faced.
This isn’t just about the amount of tax you pay and
its impact on profit. As a business you also need
clarity over your tax position to help decide longer
term investments and the development of growth
strategies.
In recent years, however, change, and the
increasing pace of it, has been the only constant.
Tax policies in different countries are diverging and
we see increasing conflicts. The ever more emotive
and politicised focus on tax in the media and its
sensitivities has also heightened reputational risks
by putting the onus on businesses to show their
tax paid is not only compliant, but also a ‘fair’
contribution to society.

Most large corporations are equipped to deal with the
upheaval. It’s the small and mid-sized multinationals, the bulk
of which have straightforward tax affairs, that are facing an
uphill battle. Their concerns stem from the need to devote
more resource to managing their tax position which may prove
costly and time-consuming. The compliance hurdles are higher
and the constantly moving goalposts are hindering forward
momentum and growth.

Navigating BEPS: The implications and actions for your business

Clarity or disparity?

The OECD BEPS Action Plan was envisaged to
provide greater clarity and consistency by creating
a common international framework for corporate
taxation and ensuring tax is paid where value is
created (substance).
In practice, it may take some time before this
goal is realised due to variations in the timing and
the extent of implementation of new legislation in
participating countries. Uncertainty and upheaval
will if anything increase and the dust is unlikely to
unsettle for at least five years.
How recommendations are applied will have a
significant impact on how much tax you pay and
where you’re liable to pay it. Key changes range
from the location of business operations that are
liable for taxation (permanent establishments) to
the level of interest payments that can be offset
against tax. A shift from taxing at source to
taxing more at the destination is also likely to
raise prices in countries where there are already
consumption taxes.
How your business can respond

While governments deliberate on how to apply
BEPS recommendations, there’s still time to
engage with them about areas where there
could be an unfair or damaging impact on your
business and how this could be mitigated in
the eventual legislation. Some governments
have already launched consultations on specific
new rules that may be needed, giving business
the opportunity to influence the way in which
BEPS will be implemented at a domestic level.
The ramifications for smaller and mid-sized
businesses can often be forgotten amid the furore
over some larger corporations’ tax arrangements.
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Main BEPS changes
The OECD has estimated that the annual BEPS ‘gap’
is anywhere from 4-10% of global corporate income
tax revenues, equating to between USD$100 and $240
billion. Therefore, many businesses should expect to
pay more taxes once the OECD’s recommendations
take effect.
The key changes recommended by the OECD
are wide-ranging and go to the heart of businesses’
commercial structures. They include:
•	neutralisation of the tax advantages generated
by hybrid instruments and entities
•	introduction of controlled foreign companies
(CFCs) measures (or tightening of existing
CFC laws)
•	restriction of interest deductions
•	new commercial substance requirements for
tax incentives
•	prevention of abuse of double tax treaties
and the tightening up of the concept of a
permanent establishment
•	updated international transfer pricing concepts
which focus on value creation and a new
recommended approach to arbitration.
On top of these changes, multinational groups will be
required to report details about the profitability and
geographic spread of their business and employees
along with transfer pricing policies to tax authorities
on a regular basis (under Country by Country (CbC)
reporting) which can then be shared with
tax administrations in other jurisdictions.
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A level playing field?

The OECD’s BEPS Action Plan was backed by the
G20, which means that aspects will be applied in
non-OECD economies, such as China and India.
The OECD also has a large number of non-member
‘partner’ countries that are interested in adopting
some of the proposals.
For example, some of the BEPS changes around
double tax treaty abuse require countries to sign up
to a multi-lateral instrument expected to be ready
later this year. Over ninety countries have already
said they will participate in the instrument.
However, it’s still largely up to national
governments to decide which of the BEPS
recommendations they choose to take on board
and how. They could conceivably ignore them
altogether, although as they are backed by the G20
and OECD there would be pressure on significant
outliers. Others could go the other way by using
the Action Plan as a basis to put in place even more
stringent tax changes, either because they are under
pressure to respond to political concerns or they see
an opportunity to boost tax revenues.
Moreover, while minimum standards are set
in some areas like CbC reporting, many of the
other actions are simply recommendations,
heightening the potential for diverse interpretation
and implementation.
The US for example, has agreed to bring in
CbC reporting, but other recommendations
may need to be built into a wider reform of US
tax policy – typically a very slow and complex
constitutional process. It also remains to be seen
how recommendations align with the EU-US
Transatlantic Trade and Investment Partnership
(TTIP), currently under negotiation.
What we’re already beginning to see is the
emergence of regional tax blocs, within which
there is a high degree of harmonisation in how
recommendations are likely to be applied.
Others could follow, though some countries
within these blocs will still want to offer more
favourable tax arrangements than others.

The European Commission (EC) has stepped
up its own separate anti-tax avoidance initiative
in recent months including the publication of tax
transparency proposals. The EC has also recently
unveiled plans for specific EU-wide anti-avoidance
measures, which are mainly intended to assist the
implementation of the OECD’s proposals in the
EU in a coherent way.
How your business can respond

Although the precise outcome of BEPS in
individual countries is still unclear, many of the
broad principles are now largely apparent.
You should therefore consider whether
profits from one jurisdiction to another are
aligned with substantial activities where economic
value for the business is generated. Unwinding
hybrid financing structures and modelling the
impact of potential interest restrictions may also
be necessary.
A review of group structures may be needed
to identify companies which may not have
enough substance to benefit from double
tax treaties.
The tightening up of the concept of a
permanent establishment will mean many
business will now be required to file tax returns
in countries where they did not previously have
a taxable presence and start paying tax there.
For example, increasing mobility of workforces
and frequency of foreign business trips or the
presence of a warehouse may now also trigger
permanent establishment risks.
As a business you should also be reviewing
transfer pricing policies and confirming the
right processes are in place to comply with
CbC reporting. Close monitoring of the
implementation of BEPS in individual countries
where you have business operations is also
needed to help make sure issues are correctly
identified and new deadlines met.
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What are the first priorities?

CbC reporting will be the first of the BEPS initiatives to take effect. As a priority, you should focus on:
•	the availability of exclusions from CbC reporting for small and medium sized enterprises where
appropriate
•	identifying the reporting entity and other entities to be included in the report
•	gather the required information, eg establishing if existing internal systems are adequate to cope and
whether the tax or the finance team should take the lead
•	review dummy-run CbC templates to see where improvements need to be made and identify transactions
and pricing policies that may appear high-risk and attract the attention of tax authorities
•	review transfer pricing policies and prepare suitable supporting documentation
•	consider how to manage their CbC communications with tax authorities.
More to keep tabs on
While there is much you can do to respond to the
BEPS actions, there are some areas where you may
feel less in control.
Changes as a result are not only likely to
increase a group’s worldwide tax bill, it may also
shift the overall tax take away from some countries
into others. This could mean potential for double
taxation of the same profits that will need to be
managed if different tax authorities vie over taxing
rights. There will also be an increased risk of
penalties and damage to a taxpayer’s reputation if
new compliance obligations are not identified and
met on a timely basis.

New York Times, 26 May 2015.
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Some taxpayers are concerned that tax
authorities could use the information from the
CbC reports as the basis for aggressive ‘fishing
expeditions’, which could result in tax audits and
disputes if adjustments are sought. The risks are
heightened by the fact that some tax authorities
are either targeting BEPS as an opportunity to
raise revenues on the one side or more worryingly
don’t have the expertise to apply the tax regulations
they introduce effectively. While BEPS includes
suggested measures for improved tax dispute
resolution, these are not compulsory. Hence, there
is a risk some tax authorities may not apply them as
stringently as others.
Further concerns centre on the risk that CbC
reports could be leaked or hacked into. The taxrelated cyber threat facing businesses was highlighted
by the attacks on the US Internal Revenue Service
(IRS) in 2015, which were reported to have
compromised around 100,000 returns.1 If such a
large and relatively well-resourced organisation is
vulnerable, the potential weaknesses within the many
smaller tax authorities around which the CbC reports
will be distributed, is a concern.
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How your business can respond

As most of the information needed for the CbC
reporting is held within finance and HR systems,
these departments need to work with your tax
team to populate the disclosures. Our work with
clients has revealed uncertainty over whether
tax or finance should take the lead. It’s therefore
important to develop a clear road map for who
does what and ensure this is backed up by the
systems capabilities needed to deliver timely and
reliable data.
Rather than just looking at CbC reporting
as a compliance issue, you need to review how
the disclosures might come across, focusing in
particular on how the tax you pay compares
to headcounts and returns on the template
form. You can then assess whether there are
anomalies that could attract attention and
possible investigation.
Your business should spend time critically
appraising current operating structures to ensure
that they are still fit for purpose in the post
BEPS environment. Not doing so could leave the
door open for tax authorities to query perceived
anomalies, thereby increasing the risk of audits
and potential instances of double taxation which
could have adverse effect on cost and could affect
how you’re viewed by others.

On the front foot
Governments and policy setters must understand
businesses’ need for certainty and clarity. They should
seek to avoid what could be a disproportionate
impact on businesses that haven’t used any of the
loopholes that were intended to be eliminated.
Your board must understand the implications for
the business, including where you locate key functions
and how your organisation is structured, funded
and governed.
A clear picture of the new international tax
landscape won’t emerge for some time. But by
having a consistent and transparent approach to the
attribution of profits across their business you can
begin to make the necessary assessments and plans.
International structures must have commercial
substance and your business and tax policy should
be thoroughly documented.
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